
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/171/98/NJ 

In the complaint between: 

 

J van Harte Complainant 

 

and  

 

ICL South Africa Pension Fund  Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act 24 of 1956.  The complaint concerns the 

preservation and payment of a retirement benefit. 

 

2. No hearing was held in this matter.  An investigation was conducted by my 

investigator, Naleen Jeram.   Accordingly, in determining this matter, I have relied 

exclusively on the documentary evidence and arguments gathered during the 

course of Mr Jeram’s investigation.  

 

3. The complainant is Jacqueline van Harte, a former member of the respondent, of 

Belthorne Estate, Western Cape.  The complainant was initially represented by 

Miss M J Luter of Gihwala & Abercrombie Inc, attorneys.  However, at the time of 

lodging her complaint the mandate given to Mr Luter was terminated and the 

complainant was unrepresented. 

 

4. The respondent is International Computers Limited South Africa Pension Fund, a 
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pension fund duly registered under the Pension Funds Act of 1956 (hereinafter 

referred to as “the fund”).  The fund is represented by its principal officer, Mr Boyd. 

 

5. On 1 July 1969, the complainant was employed by Integrand Scientific Computing 

as a data capturer.  At this point she became a member of the Integrand Staff 

Pension Scheme.  In about 1978, the complainant=s employer was purchased by 

International Computers Limited (ICL).  All members who remained in  employment 

had their actuarial reserve values transferred to the fund. All employees who 

elected not to join ICL had their actuarial reserve values transferred to the Old 

Mutual Protektor Fund for preservation of their benefits and payment upon the 

employee reaching the age of 55. The complainant elected not to resign and  

remained in the employ of the new employer, ICL.  In about 1982, the complainant 

voluntarily resigned and received an early withdrawal benefit of R2,777.81 (before 

tax) from the fund.  The complainant had the option of preserving her actuarial 

reserve value but instead elected to take her benefit in cash. The cash benefit was 

composed of her own contributions plus interest thereon.  This was considerably 

less than her actuarial reserve. 

 

6. In about 1995, the complainant met a certain Ms Joan Kannemeyer who was also 

one of the employees working with the complainant (as a data capturer), who 

elected not to join ICL.  Ms Kannemeyer informed the complainant that she had 

turned 55 and received a lump sum plus a monthly pension from the Old Mutual 

Protektor Fund.   

 

7. The complaint relates to the interpretation and application of the rules of the 

Intergrand Staff Pension Scheme and the fund and alleges maladministration of the 

respective funds by the funds in that they failed to transfer the complainant’s 

transfer value to the Protektor Fund. 

 

8. Hereafter, the complainant instructed Miss Luter, who contacted the fund in respect 
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of why no benefit on behalf of the complainant was transferred to the Protektor 

Fund. The fund experienced difficulty in tracking any information relating to the 

complaint.  However, from the limited correspondence still kept on file, Mr Boyd 

concluded that the complainant’s benefit was correctly computed and determined.  

In 1982, she had the option of preserving the benefit, but elected not to do so.  

Further, Mr Boyd objected to the jurisdiction of my office on the grounds of 

prescription. 

 

9. My jurisdiction in respect of prescription is regulated by section 30H and section 30I 

of the Act.  Section 30H reads: 

 
Jurisdiction and prescription. 

 

(1) The Adjudicator shall, subject to section 30I, investigate a complaint 

notwithstanding that the complaint relates to a matter which arose prior to the 

commencement of the Pension Funds Amendment Act, 1995. 

 

Section 30I reads: 

 
Time limit for lodging of complaints. 

 

(1) The Adjudicator shall not investigate a complaint if the act or omission to 

which it relates occurred more than three years before the date on which 

the complaint is received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence 

on the date on which the complainant became aware or ought reasonably 

to have become aware of such occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion 

 

(a) either before or after expiry of any period prescribed by this 
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Chapter, extend such period; 

 

(b) condone non-compliance with any time limit prescribed by this 

Chapter. 

 

10. Miss Luter argued that the complainant only became aware of a possible pension 

payout in 1995 when she met Ms Kannemeyer.  Accordingly, the three-year period 

should only commence from this date onwards. 

 

11. I disagree with Miss Luter’s contention for the following reasons. 

 

12. Section 30I compels me not to investigate a complaint if the act or omission to 

which it relates occurred more than three years before the lodging of the complaint 

with my office.  However, section 30I(2) creates an exception in that where the 

complainant was unaware of the act or omission then prescription shall commence 

on the date upon which she became aware or reasonably ought to have become 

aware of the act or omission.  Thus, the section contemplates two types of 

“awareness” on the part of the complainant.  That is, the date on which she actually 

became aware of the act as opposed to the date on which she reasonably ought to 

have been aware of the act.  Prescription shall commence on the earlier of the two 

dates. 

 

13. In this matter there are two relevant dates.  Firstly, in 1978 when the complainant 

transferred to the fund and in 1982 when the complainant voluntarily resigned. The 

former date is of no material consequence as this act relates to her transfer out of 

the Integrand Staff Pension scheme, which is alleged to be in breach of duty 

concerning the failure to transfer the complainant to the Protektor Fund.  This fund 

no longer exists. In terms of section 1 of the Act, a complaint is required to relate to 

the administration of a fund or the investment of a fund or the interpretation and 

application of its rules.  Thus, if the fund is de-registered and no longer exists there 

can be no complaint as section 1 requires the complaint to relate to a particular 
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pension fund.  

 

14. Turning to the second relevant date, that is in 1982 when the complainant resigned. 

 In my view, the complainant at this point ought reasonably to have been aware of 

the pension consequences as a result of her resignation.  That is, the possibility of 

preserving her benefit.  The complainant has telephonically informed my 

investigator that she was not informed of this choice.  Mr Boyd argued that from the 

limited correspondence available she was advised of the situation and elected to 

take her benefit in cash. From the evidence, I am unable to conclude decisively (on 

a balance of probabilities) whether the complainant was informed of this choice.  

Even if she was informed it does not necessarily follow that the complainant would 

have elected not to take a cash benefit and preserve her benefit for another 13 

years (when she would have attained the age of 55 years). However, the 

complainant is not an illiterate person.  She has completed matric and at the time of 

her transfer was besides being a data capturer, also the assistant supervisor.  

Accordingly, upon her resignation in 1982, one would reasonably expect someone 

in her position to have been aware of the pension consequences.  Thus, the 

prescription period commenced from that date onwards.  In terms of section 30I(2) 

the claim prescribed in 1985.   

 

15. The next question in law is whether I should condone or extend the prescription 

period is section 30I(3).  In order for me to exercise this power good cause must be 

shown. At this juncture, it is useful to repeat my observations made in van der 

Westhuizen v Sanlam Pension Fund (PFA/WE/7/98) in respect of the importance of 

section 30I, where I held: 

 
Section 30I aims at finality and certainty in the affairs of pension funds and aims at 

promoting efficiency by providing an incentive for the expeditious enforcement of complaints. 

 All legal systems accept that the operation of obligations should be limited by requiring 

enforcement within a reasonable period of time.  From a policy perspective, it is undesirable 

to allow complainants to reactivate complaints about occurrences which occurred a long 



 
 

Page 6 

time ago.  This is especially the case, as in this matter, where a period of more than 30 

years has elapsed. 

 

16. The fund no longer has any accurate records of what transpired in 1982.  The 

complainant has taken no legal steps such as the issuing of summons to interrupt 

prescription.  Even if I were to condone the non-compliance with section 30I the 

complainant is most unlikely to discharge the onus (on a balance of probabilities) of 

showing that the fund failed to inform her of her right to preserve her benefit and 

accordingly re-exercise her election.  Thus, no good cause exists to extend the 

period or to condone the non-compliance with the specific time limits contained in 

section 30I.   

 

17. Accordingly, for the aforegoing reasons the complaint is dismissed. 

 

 

Dated at CAPE TOWN this 23rd day of November 1999. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


	John Murphy

